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SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
15  CFR  Part  19 

Implementation  of  Federal  Voluntary 
Standards  Policy;  Proposed 
Procedures  for  Listing  Voluntary 
Standards  Bodies  Eligible  for  F^eral 
Agency  Support  and  Participation,  and 
for  a  Department  Sponsored  Voluntary 
Dispute  Resolution  Service  for 
Procedural  Complaints  Against  Listed 
Voluntary  Standards  Bodies 

agency:  Assistant  Secretary  for 
Productivity,  Technology  and 
Innovation,  Commerce. 

action:  Proposed  procedures. 

summary:  Under  the  provisions  of 
Circular  A-119  issued  by  the  Office  of 
Management  and  Budget  on  January  17, 
1980,  entitled,  “Federal  Participation  in 
the  Development  and  Use  of  Voluntary 
Standards,”  the  Department  is  proposing 
procedures  required  by  the  Circular  to 
implement  the  policy  relating  to  Federal 
agency  participation  in  and  support  of 
voluntary  standards  organizations.  The 
Secretary,  through  this  notice,  is 
requesting  comments  on  the  proposed 
procedures  for  listing  and  delisting 
voluntary  standards  bodies  and  their 
standards-developing  groups  and  on  the 
proposed  procedures  for  a  voluntary 
dispute  resolution  service  for  the  rapid 
handling  of  procedural  complaints  by 
interested  parties  against  voluntary 
standards  bodies  listed  by  the 
Department. 

DATES:  Written  comments  are  due  on  or 
before  August  1, 1980.  All  comments 
should  be  submitted  in  four  copies. 

ADDRESS:  Comments  should  be  mailed 
to  Dr.  Jordan  J.  Baruch,  Assistant 
Secretary  for  Productivity,  Technology 
and  Innovation,  Room  3864,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230;  or  delivered  to  Room  3864, 
Main  Commerce  Building,  14th  Street 
between  Constitution  and  Pennsylvania 
■Avenues,  N.W.,  between  8:30  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Howard  I.  Forman,  Deputy  Assistant 
Secretary  for  Product  Standards  Policy, 
Room  3876,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone  (202)  377-3221;  or  Mr.  Donald 
R.  Mackay,  Ofbce  of  Product  Standards 
Policy,  Room  3876,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone  (202)  377-4562. 


Background 

The  Office  of  Management  and  Budget 
issued  Circular  A-119  on  January  17, 

1980,  entitled  “Federal  Participation  in 
the  Development  and  Use  of  Voluntary 
Standards"  (45  F.R.  4326,  January  21, 

1980).  This  Circular  establishes  policy 
guidance  governing  executive  branch 
participation  in  voluntary  standards 
activities  and  encourages  the  use  of 
acceptable  voluntary  standards  in  the 
Federal  procurement  process.  The 
Circular  encourages  Federal  agencies  to 
support  and  paticipate  in  the  activities 
of  those  standards  bodies  which  adhere 
to  speciHed  due  pfocess  and  other  basic 
criteria. 

The  OMB  Circular  assigns  to  the 
Department  of  Commerce  responsibility 
for  the  administration  of  specified 
provisions  of  the  Circular  and  the 
responsibility  for  coordinating  the 
executive  branch  implementation  of  the 
policies  established  by  the  Circular.  In 
particular,  the  Circular,  in  subsections 
7a(l)(b)  and  7a(2)  and  (3),  provides  for 
the  establishment  of  procedures  for  the 
listing  of  voluntary  standards  bodies 
which  comply  with  the  due  process  and 
other  basic  criteria  cited  in  the  Circular. 
The  Circular,  in  subsections  7a(l)(b]  and 
7a(6),  also  provides  for  the 
establishment  of  procedures  for  a 
department-sponsored  voluntary  dispute 
resolution  service  for  the  handling  of 
procedural  complaints  against  a  listed 
voluntary  standards  body. 

Policy 

The  OMB  Circular  emphasizes 
Federal  policy  of  relying  on  voluntary 
standards  with  respect  to  Federal 
procurement  whenever  feasible  and 
consistent  with  law  and  regulation.  The 
OMB  Circular  establishes  a  policy 
encouraging  the  participation  of  Federal 
agencies  and  their  representatives  in 
voluntary  standards  bodies  which 
conduct  their  standards  activities  in 
accordance  with  specified  due  process 
and  other  critieria  and  which  are  listed 
by  the  Department  of  Commerce  after 
certifying  that  they  comply  with  all  of 
the  due  process  and  other  critiera 
established  in  the  Circular. 

The  Proposed  Procedures 

Subpart  A  of  Part  19  is  proposed  to 
establish  procedures  by  which  voluntary 
standards  bodies  and  their  standards- 
developing  groups  can  be  listed  by  the 
Secretary  of  Commerce.  This  subpart  1) 
describes  the  steps  to  be  taken  by  the 
standards  bodies  and  groups  in  applying 
for  listing,  2)  identifies  the  due  process 
and  other  criteria  which  such  bodies 
and  groups  must  follow,  3)  describes  the 
steps  to  be  taken  by  the  Department  of 
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Commerce  in  processing  requests  for 
listing,  4)  establishes  procedures  for 
delisting  organizations  which  are 
subsequently  found,  upon  specific 
challenge,  not  to  be  complying  with  all 
of  the  specified  criteria,  and  5)  provides 
for  the  reapplication  for  listing  of  bodies 
or  groups  which  have  been  delisted. 

The  procedures  proposed  by  the 
Department  of  Commerce  allow  a 
voluntary  standards  body  to  apply  for 
listing  for  itself  and  all  of  its  standards- 
developing  groups  or  to  apply  for  listing 
either  alone  or  in  conjunction  with  some 
of  its  standards-developing  groups 
provided  that  the  body  and  the 
identified  standards-developing  groups 
comply  with  the  prescribed  due  process 
and  other  basic  criteria.  A  voluntary 
standards  body  has  to  be  listed  in  order 
to  have  its  standards-developing  groups 
listed.  If  the  standards  body  is  not  listed. 
Federal  agencies  will  be  prohibited  from 
participating  in  the  activities  of  any  of 
its  boards,  councils,  committees,  or 
standards-developing  groups,  and  will 
be  prohibited  from  providing  any  type  of 
financial,  administrative,  technical,  or 
other  support  to  that  body  or  its  groups. 

The  proposed  Subpart  A  also  provides 
for  the  voluntary  as  well  as  the 
involuntary  termination  of  listing  by  a 
voluntary  standards  body  or  of  any  of 
its  groups.  The  removal  of  the  name  of 
any  body  or  group  will  automatically 
terminate  the  involvement  of  Federal 
agency  representatives  in  the  standards 
activities  of  those  bodies  or  groups  and, 
further,  will  terminate  any  Federal 
support  being  provided  to  those  bodies 
or  groups. 

Subpart  B  of  Part  19  proposes 
procedures  for  a  voluntary  dispute 
resolution  service  for  the  timely 
settlement  of  complaints  pertaining  to 
the  procedural  aspects  of  actions  or  lack 
of  actions  on  standards  by  listed 
voluntary  standards  bodies. 

The  proposed  procedures  require  as  a 
precondition  to  invoking  the  service, 
that  a  complainant  must  have  exhausted 
all  available  sources  of  remedy  from 
within  the  voluntary  standards  body. 
Also,  both  the  complainant  and  the 
respondent  must  agree  to  use  the  service 
and  to  accept  the  determinations  by  the 
service  as  the  sole  and  final 
administrative  review  by  the  executive 
branch  of  the  Federal  Government. 

Under  the  proposed  dispute  resolution 
service,  the  Department  will:  (1) 
consider  the  processing  pursuant  to 
these  procedures  of  all  bona  fide 
procedural  complaints  against  listed 
voluntary  standards  bodies  which  are 
received  from  interested  parties  and 
which,  in  the  opinion  of  the  department, 
appear  to  be  capable  of  resolution  in  the 
public  interest  under  these  procedures; 


Federal  Register  /  ¥ol.  45.  No.  107  /  Monday,  June  2,  1980  /  Proposed  Rules 


37375 


(2)  provide  in  the  first  instance  for 
informal  conciliation  efforts  wherein  all 
parties  agree  to  discuss  the  complaint 
together  with  a  representative  of  the 
department,  seek  to  identify  and  clarify 
the  specific  issues  under  disagreement, 
and  discuss  those  issues  openly  in  an 
attempt  informally  to  arrive  at  a 
mutually  acceptable  resolution;  (3)  ^ 

provide  for  mediation  services,  in  cases 
where  conciliation  fails;  (4)  publicize  the 
facts  and  results  of  appropriate  cases 
processed  under  these  procedures;  and 
(5)  monitor  any  follow-up  action  taken 
by  the  complainant  and/or  the 
respondent  voluntary  standards  body 
pursuant  to  these  procedures,  for  the 
primary  purpose  of  assessing  the 
effectiveness  of^he  service. 

The  Department  will  accept 
complaints  only  against  voluntary 
standards  bodies  or  standards- 
developing  groups  thereof  which  are 
listed  by  the  Secretary  under  the 
Department  of  Commerce’s  “Procedures 
for  Listing  and  Delisting  Voluntary 
Standards  Bodies  and  Their  Standards- 
Developing  Groups”  (15  CFR  Part  19, 
Subpart  A). 

Additional  Information 

In  preparing  these  proposed 
procedures,  discussions  were  held  with 
representatives  of  the  following 
organizations  (listed  alphabetically): 

Aerospace  Industries  Association; 
Air-Conditioning  and  Refrigeration 
Institute;  American  Chemical  Society; 
American  Gas  Association;  American 
Gear  Manufacturers  Association; 
American  Institute  bf  Aeronautics  and 
Astronautics;  American  National 
Standards  Institute;  American  Nuclear 
Society;  American  Petroleum  Institute; 
American  Public  Health  Association; 
American  Society  for  Testing  and 
Materials;  American  Society  of 
Agricultural  Engineers;  American 
Society  of  Heating,  Refrigerating,  and 
Air-Conditioning  Engineers;  American 
Society  of  Mechanical  Engineers: 
American  Water  Works  Association; 
Association  for  the  Advancement  of 
Medical  Instrumentation;  Association  of 
Home  Appliance  Manufacturers; 
Composite  Can  and  Tube  Institute: 
Computer  and  Business  Equipment 
Manufacturers  Association;  Consumers 
Union;  Electronic  Industries 
Association;  Gas  Appliance 
Manufacturers  Association;  Industrial 
Heating  Equipment  Association; 

Institute  of  Electrical  and  Electronics 
Engineers;  International  Brotherhood  of 
Electrical  Workers;  National  Consumers 
League;  National  Council  on  Fair 
Standards;  National  Electrical 
Manufacturers  Association;  National 
Fire  Protection  Association;  Office  of  the 


Special  Assistant  to  the  President  for 
Consumer  Affairs:  Production  Systems 
for  Architects  and  Engineers  (AIA); 
Rubber  Manufacturers  Association; 
Society  of  Automotive  Engineers; 

Society  of  the  Plastics  Industry;  Steel 
Joist  Institute:  Underwriters 
Laboratories;  and  Vacuum  Cleaner 
Manufacturers  Association. 

As  the  representatives  of  the 
organizations  identified  above  were 
advised  at  the  informal  meetings,  their 
participation  in  those  meetings  was  not 
to  be  construed  as  any  form  of 
endorsement  of  the  proposed  procedures 
by  the  individuals  involved  or  by  the 
organizations  they  represented. 

The  Department  has  chosen  to  publish 
these  proposed  procedures  for  the 
purpose  of  soliciting  public  comment 
and  is  allowing  sixty  (60)  days  from  the 
date  of  this  publication  for  the 
submission  of  those  comments.  A  public 
docket  will  be  available  for  examination 
by  interested  persons  at  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  5317,  U.S.  Department  of 
Commerce. 

Dated:  May  27, 1980. 

Jordan  J.  Baruch, 

Assistant  Secretary  for  Productivity, 
Technology,  Innovation. 

It  is  proposed  to  amend  Subtitle  A  of 
Title  15,  Code  of  Federal  Regulations,  by 
adding  Part  19  as  follows: 

PART  19— FEDERAL  INTERACTION 
WITH  VOLUNTARY  STANDARDS 
BODIES 

Subpart  A— Procedures  for  Listing  and 
Deiisting  Voiuntary  Standards  Bodies  and 
Their  Standards-Developing  Groups 

Sec. 

19.1  Purpose 

19.2  Goal  of  Procedures 

19.3  Coverage 

19.4  Definitions 

19.5  Effective  Date 

19.6  Listing  Requirements 

19.7  Listing  Process 

19.8  Delisting  Process 

19.9  Voluntary  Termination  of  Listing 

19.10  Reapplication 
19.11-19.20  (Reserved) 

Subpart  B— Procedures  for  a  Voiuntary 
Dispute  Resoiution  Service  for  the  Rapid 
Handiing  of  Procedural  Complaints  by 
Interested  Parties  Against  Voluntary 
Standards  Bodies  Listed  by  the  Department 
of  Commerce 

19.21  Purpose 

19.22  Objective  of  Procedures 

19.23  Dehnition 

19.24  Precondition  to  Submitting  Complaint 

19.25  Limitation 

19.26  Submitting  a  Complaint 

19.27  Action  Upon  Receipt  of  Complaint 


Sec. 

19.28  Responsibility  of  Complainant  and 
Respondent  if  a  Complaint  is  Accepted 
by  the  Department 

19.29  Investigation/Conciliation 

19.30  Mediation 

19.31  Publications  and  Records 

19.32  Technical  Referee  Service 
19.33-19.40  [Reserved]  . 

Authority:  Section  7  of  the  Office  of 
Management  and  Budget  Circular  A-119, 
issued  pursuant  to  Section  6  of  Pub.  L  93-400 
(41  U.S.C.  405).  , 

Subpart  A— Procedures  for  Listing  and 
Delisting  Voluntary  Standards  Bodies 
and  Their  Standards-Developing 
Groups 

§  19.1  Purpose. 

(a)  The  purpose  of  this  subpart  is  to 
establish  procedures  for  the 
Development  and  maintenance  by  the 
Secretary  of  Commerce  of  a  list  of 
voluntary  standards  bodies  in  which 
Federal  executive  agencies  may 
participate  and  provide  support.  To  be 
considered  for  listing,  and  to  remain 
listed,  voluntary  standards  bodies  and 
their  standards-developing  groups  must 
adhere  to  certain  due  process  and  other 
basic  criteria.  These  criteria  are 
specified  in  Section  6c  of  the  OfHce  of 
Management  and  Budget  Circular  A-119 
of  January  17, 1980,  entitled,  “Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Standards”  (45  FR 
4326,  January  21, 1980).  These  criteria 
are  also  described  in  §  19.6(b). 

(b)  Nothing  in  these  procedures  shall 
be  interpreted  as  providing  any  party 
with  an  opportunity  to  unreasonably 
delay,  inhibit,  or  otherwise  interfere 
with  the  normal  and  lawful  process  of 
voluntary  standardization,  or  any  action 
available  under  the  law  with  respect  to 
any  matter  involving  the  establishment 
or  use  of  voluntary  standards. 

§  19.2  Goal  of  procedures. 

The  Secretary  has  been  directed  by 
paragraphs  7a  (2)  and  (3)  of  Circular  A- 
119  to  prepare  and  implement  these 
procedures.  The  goal  of  these 
procedures  is  to  strengthen  the  private 
sector  voluntary  standards  system  by 
providing  Federal  agency  participation 
in  and  support  of  voluntary  standards 
programs  and  by  encouraging  Federal 
agency  reliance  on  the  standards 
developed  by  that  system. 

§  19.3  Coverage. 

As  speciHed  in  Section  3  of  Circular 
A-119,  the  procedures  of  this  subpart 
apply  to  all  executive  agency 
participation  in  U.S.  domestic  voluntary 
standards  activities  including  the 
development  of  U.S.  positions  relating  to 
international  voluntary  standards 
activities.  The  procedures  do  not  apply 
to  direct  participation  in  multinational 
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organizations,  including  regional  and 
international  organizations,  which 
develop  and  issue  international 
standards,  in  accordance  with  Section  6 
of  Circular  A-119.  (For  the  purposes  of 
these  procedures,  building  code 
organizations  are  not  considered  to  be 
voluntary  standards  bodies  if  either  of 
the  following  criteria  is  met:  (1)  the 
voting  membership  of  the  building  code 
organization  is  composed  entirely  of 
government  officials;  or  (2)  the  building 
code  organization  references  or  adopts 
voluntary  standards  developed  and 
issued  by  other  organizations  and  does 
not  itself  develop  standards.^ 

§  19.4  Definitions. 

As  used  in  this  subpart: 

(a)  Executive  agency  (hereinafter 
referred  to  as  “agency"  or  “Federal 
agency")  means  an  executive 
department,  independent  commission, 
board,  bureau,  office,  agency. 
Government-owned  or  controlled 
corporation  or  other  establishment  of 
the  Federal  Government,  including  a 
regulatory  commission  or  board,  and 
also  the  municipal  government  of  the 
District  of  Columbia.  It  does  not  include 
the  legislative  or  judicial  branches  of  the 
Federal  Government. 

(b)  Standard  means  a  prescribed  set 
of  rules,  conditions,  or  requirements 
concerned  with:  the  dehnition  of  terms; 
classification  of  components; 
delineation  of  procedures;  specification 
of  materials,  performance,  design,  or 
operations;  or  measurement  of  quality 
and  quantity  in  describing  materials, 
products,  systems,  services,  or  practices. 

(c)  Voluntary  standards  are 
established  generally  by  private  sector 
bodies  and  are  available  for  use  by  any 
person  or  organization,  private  or 
governmental.  The  term  includes  what 
are  commonly  referred  to  as  “industry 
standards"  as  well  as  “consensus 
standards"  but  does  not  include 
professional  standards  of  personal 
conduct,  private  standards  of  individual 
firms,  or  standards  mandated  by  law, 
such  as  those  contained  in  the  United 
States  Pharmacopeia  and  the  National 
Formulary,  as  referenced  in  21  U.S.C. 
351. 

(d)  Voluntary  standards  bodies  are 
nongovernmental  bodies  which  are 
broadly  based,  multi-membered 
organizations  including,  for  example, 
nonprofit  organizations,  industry 
associations,  and  professional  and/or 
technical  societies  which  develop, 
establish,  or  coordinate  voluntaiy 
standards. 

(e)  Standards-developing  groups  are 
committees,  boards,  or  any  other 
principal  subdivisions' of  voluntary 
standards  bodies,  established  by  such 


bodies  for  the  purpose  of  developing, 
revising,  or  reviewing  standards  and 
which  are  bound  by  the  procedures  of 
those  bodies.  (In  the  case  of  a  voluntary 
standards  organization  that  is 
completely  autonomous,  operates  under 
its  own  procedures,  and  accepts 
responsibility  for  enforcing  compliance 
with  its  procedural  requirements  as  well 
as  the  responsibility  for  assuring  the 
technical  adequacy  of  its  standards, 
such  an  organization  will  be  considered 
as  both  a  voluntary  standards  body  and 
a  standards-developing  group,  at  the 
request  of  the  organization.  For  the 
purpose  of  these  procedures,  such 
organizations  will  meet  all  of  the  due 
process  and  other  criteria  established 
herein.) 

(f)  Department  means  the  Department 
of  Commerce. 

(g)  Secretary  means  the  Secretary  of 
Commerce  of  the  Secretary’s  designee. 

'  (h)  Federal  agency  participation  in 
listed  voluntary  standards  bodies  means 
the  direct  and  formal  involvement  in  the 
standards  development  process  and  the 
provision  for  support  to  that  process  in 
terms  of:  (1)  direct  financial  support 
such  as  grants,  sustaining  memtership, 
and  contracts;  (2)  administrative  support 
such  as  travel  costs,  hosting  of  meetings, 
and  secretarial  functions;  (3)  technicall 
support  such  as  cooperative  testing  for 
standards  evaluation  and  participation 
of  agency  personnel  in  the  activities  of 
standards-developing  groups;  and  (4) 
joint  planning  with  voluntary  standards 
bodies  to  facilitate  a  coordinated  effort 
in  resolving  priority  standardization 
problems. 

(i)  Consumer  means  a  user  of  the 
products  or  services  for  which  a 
standard  is  developed  who  is  not 
currently  engaged  in  the  manufacture  or 
distribution  of  the  same,  or  involved  in 
the  development,  issuance,  or 
enforcement  of  government  regulations 
related  to  the  same. 

(j)  Person  means  associations, 
companies,  corporations,  institutions, 
partnerships,  societies,  firms, 
government  agencies  at  the  Federal, 
State,  and  local  level,  and  individuals. 

§  19.5  Effective  date. 

This  subpart  shall  become  effective 
thirty  (30)  days  after  the  date  of 
publication  of  the  final  procedures  in  the 
Federal  Renter.  The  Secretary  will 
publish  the  first  Federal  Register  notice 
of  listed  bodies  and  their  listed  groups 
within  four  months  after  the  effective 
date  of  this  subpart.  Federal  agencies 
will  not  participate  in  or  otherwise 
support  (as  delved  in  19.4(h)  above)  any 
voluntary  standards  body  or  standards- 
developing  group  which  is  not  listed 
(unless  such  participation  is  otherwise 


specifically  mandated  by  law), 
beginning  ninety  (90)  days  after  the 
Secretary  publishes  the  first  Federal 
Register  notice  which  identifies  listed 
voluntary  standards  bodies  and  their 
listed  standards-developing  groups,  and 
as  prescribed  by  Section  7(b)(2)(a)  of 
Circular  A-119.  A  voluntary  standards 
body  which  submits  its  application  and 
certification  within  sixty  (60)  days 
immediately  following  the  effective  date 
of  these  procedures  will  be  considered 
for  inclusion  in  the  first  list  issued  by 
the  Secretary. 

§  19.6  Listing  requirements. 

(a)  Any  voluntary  standards  body 
which  wishes  to  be  listed  must  apply  for 
listing  and  certify  in  writing  to  the 
Secretary  that  it  complies  with  all  of  the 
due  process  and  other  basic  criteria 
identified  in  paragraph  (b)  of  this 
section.  This  certification  must  contain  a 
statement  that  the  standards  body 
conducts  its  standards  activities  entirely 
in  accordance  with  its  published 
procedures.  Requests  to  be  listed,  and 
accompanying  certifications,  shall  be 
signed  by  a  person  who,  in  the  normal 
course  of  the  requestor’s  business,  has 
the  authority  to  make  binding 
statements  on  the  requestor’s  behalf. 
Requests  shall  be  ad^essed  to  the 
Secretary  of  Commerce,  U.S. 

Department  of  Commerce,  Washington, 
D.C.  20230. 

(1)  Category  A.  Listing.  For  this 
category,  all  of  the  volimtary  standards- 
developing  groups  of  a  voluntary 
,  standards  body  must  meet  the  due 
process  and  oAer  basic  criteria 
identified  in  paragraph  (b)  of  this 
section.  In  applying  for  Category  A 
listing  the  voluntary  standards  body 
must,  if  it  has  standards-developing 
groups,  state  that  all  of  those  groups 
comply  with  such  criteria,  and  must 
provide  a  list  of  all  such  groups.  New 
standards-developing  groups  formed 
after  the  initial  listing  (under  Category 
A)  of  a  voluntary  standards  body  by  the 
Department  must  be  reported  to  the 
Department  by  the  standards  body 
concerned  as  complying  with  the  criteria 
in  paragraph  (b)  of  ^s  section.  In  a 
Category  A  listing,  the  voluntary 
standards  body  and  all  of  its  standards- 
developing  groups  (if  any)  will  be  listed. 

Voluntary  standards  bodies  listed  in 
Category  A  will  be  eligible  for  the  types 
of  Federal  support  described  in 
paragraph  (h)  of  §  19.4.  Federal  agency 
representatives  will  be  able  to 
participate  in  the  activities  of  the 
committees,  boards  and  councils  of 
those  voluntary  standards  bodies  listed 
in  Category  A  as  well  as  in  the  activities 
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of  the  standards-developing  groups  of 
those  bodies. 

(2)  Category  B.  Listing.  This  category 
allows  for  situations  in  which  a 
voluntary  standards  body  wishes  to 
have  only  some  of  its  voluntary 
standards-developing  groups  listed. 

Since  not  all  of  the  groups  are  listed,  the, 
voluntary  standards  body  itself  cannot 
be  listed  except  in  conjunction  with  a 
particular  standards-developing  group 
thereof.  In  Category  B  listing,  the  name 
of  the  voluntary  standards  body  and  the 
name  of  the  standards-developing 
groups  to  be  listed  are  identiHed 
together.  For  example,  if  the  “Acme 
Standards-Developing  Body”  has  Hve 
standards-developing  groups,  but  wishes 
that  only  the  groups  on  ‘widgets’  and 
‘gidgets’  should  be  listed,  that  body 
would  apply  for  listing  as  follows: 

(i)  Acme  Standards  Body/Standards- 
Developing  Group  on  ‘Widgets’ 

(ii)  Acme  Standards  Body/Standards- 
Developing  Group  on  ‘Gidgets’ 

An  effect  of  this  type  of  listing  is  that 
while  Federal  agencies  may  participate 
in  and  otherwise  render  support  to  the 
two  listed  groups  (on  ‘widgets’  and 
‘gidgets’),  they  may  participate  in  and 
render  support  to  the  AcmejStandards 
Body  itself  only  insofar  as  that 
participation  and  support  relate  to  the 
standards  activities  of  the  two  groups. 
Accordingly,  Federal  agencies  may  not 
participate,  for  example,  on  the  Board  of 
Directors  (or  similar  governing  or 
advisory  unit)  of  the  Acme  Voluntary 
Standards  Body  itself,  since  some  of  its , 
standards-developing  groups  are  not 
listed.  In  such  cases,  Federal  agencies 
should  endeavor  to  provide  financial 
and  other  support  directly  to  the  listed 
groups.  If  for  procedural  or 
administrative  reasons  this  is  not 
possible.  Federal  agencies  should  only 
provide  support  to  the  standards  body 
with  the  understanding  that  such 
contributions  are  to  be  expended 
directly  on  matters  related  to  these  two 
listed  groups. 

(b)  The  following  due  process  and 
other  basic  criteria  shall  be  adhered  to 
by  listed  voluntary  standards  bodies 
and  the  listed  standards-developing 
groups  of  those  bodies: 

(1)  Voluntary  standards  bodies  shall 
provide  adequate  public  notice  of 
standards  meetings  and  other  standards 
activities  (e.g.  regional  conferences) 
sponsored  or  conducted  by  the  bodies  or 
their  standards-developing  groups.  Such 
notices  shall  be  provided  in  an 
appropriate  and  timely  fashion  and 
should  include  a  clear  and  meaningful 
description  of  the  purpose  of  the  meeting 
or  activity.  The  media  used  for  those 
notices  shall  be  selected  or  devised  to 


reach  persons  reasonably  expected  to 
have  an  interest  in  the  subject  including, 
for  example:  consumers;  small  business 
representatives;  manufacturers;  labor; 
suppliers;  distributors;  testing 
laboratories;  industrial,  institutional, 
and  other  users;  environmental  and 
conservation  groups;  Federal  agency  « 
ofRcials;  and  State  and  local  regulatory, 
procurement  and  code  ofncials.  The 
notice  shall  also  identify  the  name, 
address,  and  telephone  number  of  a 
contact  person  or  offlce  in  the  voluntary 
standards  body  who/ which  will  be  able 
to  provide,  upon  request,  fimther 
information  on  the  meeting  or  activity. 

(2)  Voluntary  standards  bodies  shall 
provide  adequate  public  notice  in  an 
appropriate  and  timely  fashion  of  the 
initiation,  final  review,  adoption  or 
approval  of  all  new  and  revised 
voluntary  standards,  and  of  the 
proposed  withdrawal  of  voluntary 
standards  through  media  characterized 
in  paragraph  (b)(1)  of  this  section.  Such 
notice  must  describe  clearly  the  purpose 
and  scope  of  the  relevant  standards. 

As  required  in  paragraph  (b)(1)  of  this 
section,  the  standards  body  reasonably 
must  assure  itself  that  the  public  notice 
will  reach  interested  persons  in  an 
appropriate  and  timely  fashion  and  will 
identify  a  contact  person  or  office  in  the 
standards  body.  The  same  media, 
publications  and  format  should  be  used 
for  notices  having  the  same  or  similar 
scope  or  impact. 

(3)  Voluntary  standards  bodies  shall 
conduct  open  standards  meetings,  and 
shall  ensure  that  the  opportunity  for 
attendance  at  these  meetings  and 
participation  in  related  standards 
activities  is  available  to  interested 
persons.  Voluntary  standards  bodies 
shall  provide,  at  a  minimum,  an 
opportimity  to  all  interested  persons  to 
participate  in  standards  activities 
through  the  submission  of  written 
comments  relating  to  the  initiation, 
development,  approval,  review,  revision, 
or  withdrawal  of  standards.  All  such 
written  conunents  received  by  a 
voluntary  standards  body  should  be 
acknowledged  and  transmitted  to  the 
appropriate  standards-developing  group 
for  due  consideration.  Unreasonable 
restrictions  on  membership  in 
standards-developing  groups  by  means 
of  requirements  for  professional  or 
technical  qualifications,  or  of  trade 
requirements,  or  of  unreasonable  fees, 
or  of  other  such  restrictions  must  be 
avoided. 

(4)  Voluntary  standards  bodies  shall 
assure  that  decisions  reached  in  their 
standards  development  activities 
represent  substantial  agreement  of  those 
who  participated  in  the  process,  after  a 
concerted  effort  to  resolve  objections. 


and  that  such  agreements  are  reached 
by  the  participants  in  accordance  with 
the  published  procedures  of  the 
voluntary  standards  body  and  the 
judgment  of  the  appropriate  ofBcialfs) 
duly  appointed  by  that  body.  Such 
agreements  shall  be  reached  by  more 
than  a  sample  majority,  although  they 
do  not  necessarily  require  unanimity. 

(5)  Voluntary  standards  bodies  shall 
provide  prompt  consideration  of  the 
views  and  concerns  expressed  in  writing 
by  all  interested  parties  to  the  voluntary 
standards  body,  including  proposals  for 
new  or  revised  standards. 

(6)  Volimtary  standards  bodies  shall 
provide  or  otherwise  make  available 
one  or  more  adequate  and  impartial 
mechanisms  for  handling  documented 
substantive  and  procedural  complaints 
and  appeals  for  use  by  interested 
parties.  As  an  alternative,  this 
requirement  will  be  satisfied  by  a 
provision  for  ready  access  to  such 
complaint/appeal  mechanisms  operated 
by  an  organization  other  than  the  one 
against  which  the  complaint  or  appeal  is 
lodged,  provided  that  such  mechanisms 
meet  the  requirements  of  this  paragraph 
(§  19.6(b)(6)). 

(7)  Voluntary  standards  bodies  shall 
assure  that  appropriate  records,  in 
sufficient  detail  to  enable  one 
subsequently  to  review  and  understand  . 
what  transpired,  are  made  and 
maintained  in  the  case  of:  formal 
discussions;  decisions;  standards  and 
drafts  of  standards;  technical  or  other 
rationale  for  critical  requirements  of 
standards  (including  test  methods); 
complaints/appeals  and  their  resolution: 
meeting  minutes  and  balloting  results. 

All  such  records  must  be  retained  in 
accordance  with  published  procedures 
and  be  readily  accessible  to  all 
interested  persons  on  a  timely  and 
reasonable  basis.  Retention  of  records 
for  at  least  five  (5)  years  after  a 
standard  is  approved,  reviewed,  revised, 
or  withdrawn,  normally  would  be 
considered  reasonable.  The  “rationale” 
referred  to  above  should  be  prepared 
during  the  standards  development 
process  to  document  the  decisions 
relating  to  (i)  the  need  for  the  standard, 
(ii)  the  scope  of  the  standard  (including 
any  limits  or  exclusions),  (iii)  the  'critical 
requirements  established  in  the 
standard,  and  (iv)  the  test  methods 
selected  to  determine  conformance  or 
non-conformance. 

(8)  Voluntary  standards  bodies  shall 
publish  a  disclaimer  clearly  indicating 
that  participation  in  any  of  their 
activities  by  Federal  agency 
representatives  does  not  constitute  the 
endorsement  by  the  Federal 
Government  or  any  of  its  agencies  of  the 
bodies  or  the  standards  which  they 
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develop.  The  disclaimer  shall  either,  (i) 
be  in  the  form  of  an  official  policy 
declaration  by  the  standards  bodies 
prominently  set  forth  in  their  published 
official  procedures;  or  (ii)  be  in  the  form 
of  an  official  policy  declaration  by  the 
standards  bodies  in  any  standards 
literature  which  they  publish  that 
mentions  involvement  or  participation  of 
Federal  agency  personnel  in  standards 
development,  approval,  or  review 
activities.  A  voluntary  standard  or  other 
document  which  includes  a  list  of  its 
developers  and  identifies  Federal 
agency  representation  must  include  this 
disclaimer. 

(9)  Voluntary  standards  bodies  shall 
publish  their  official  procedures 
regarding  their  standards  activities,  and 
make  those  procedures  available  to 
interested  parties  on  a  reasonable  basis. 

(10)  Voluntary  standards  bodies  shall 
ensure  that  their  voluntary  standards 
and  their  standards  development 
procedures  are  periodically  reviewed 
and  revised,  as  necessary,  and  that 
participation  in  the  review  process  is 
available  to  all  interested  persons  in 
accordance  with  the  other  relevant  due 
process  and  other  criteria  contained  in 
paragraph  (b)  of  this  section.  A  review 
of  each  standard  by  an  appropriate 
committee  or  other  unit  of  the  standards 
bodies  should  be  initiated  at  least  once 
every  five  years.  If  a  voluntary 
standards  body  provides  for  the 
withdrawal  of  a  standard  imder 
procedures  that  cause  the  automatic 
termination  of  standards  which  are  five 
years  old  or  older  and  are  not  either 
revised  or  reaffirmed,  the  standards 
body  shall  provide  adequate  public 
notice  of  the  imminent  termination  in 
accordance  with  the  requirements  in 
paragraph  (b)(2)  of  this  section. 

(11)  Voluntarj.'  standards  bodies  shall 
give  preference  to  the  use  of 
performance  criteria,  measurable  by 
examination  or  testing,  in  standards 
development  when  such  criteria  may 
reasonably  be  used  in  lieu  of  design, 
materials,  or  construction  criteria.  For 
purposes  of  demonstrating  compliance 
with  this  requirement,  as  a  minimum, 
the  published  operating  procedures  of 
the  voluntary  standards  body  should 
contain  a  statement  to  the  effect  that 
“preference  will  be  given  to  the  use  of 
performance  criteria,  measurable  by 
examination  or  testing,  in  standards 
development  when  such  criteria  may 
reasonably  be  used  in  lieu  of  design, 
materials,  or  construction  criteria.” 

(c)  In  applying  to  the  Secretary  for  a 
Category  A  listing,  a  voluntary 
standards  body  must  certify  that  it  and 
all  of  its  standards-developing  groups 
meet  the  due  process  and  other  basic 
criteria  identified  above  in  paragraph  (b) 


of  this  section  and  shall  include  with  its 
application  its  official  operating 
procedures,  as  published  pursuant  to 
paragraph  (b)(9)  of  this  section.  In 
applying  for  a  Cagetory  B  listing  a 
voluntary  standards  body  must  certify 
that  all  of  its  identified  standards- 
developing  groups  for  which  it  seeks 
listing  meet  the  due  process  and  other 
basic  criteria  identibed  above  in 
paragraph  (b)  of  this  section  and  shall 
include  with  its  application  its  official 
operating  procedures.  In  applying  for  a 
Category  A  or  B  listing,  the  voluntary 
standards  body  should,  in  order  to  assist 
the  Secretary  in  reviewing  the 
application,  list  the  paragraph  or  section 
numbers  of  its  published  operating 
procedures  which  correspond  to  each  of 
the  numbered  paragraphs  in  paragraph 
(b)  of  this  section. 

(d)  The  voluntary  standards  body 
shall  transmit  to  the  Department  copies 
of  all  subsequent  changes  in  its  official 
procedures  as  soon  as  they  have  been 
approved  by  the  body. 

(e)  The  Secretary  will  provide,  upon 
request  or  when  he  otherwise  detemines 
it  to  be  necessary  and  appropriate, 
guidance  as  to  whether  specific 
procedural  requirements  of  voluntary 
standards  bodies  or  their  standards- 
developing  groups  will  meet  the  due 
process  and  other  criteria  established  in 
paragraph  (b)  of  this  section.  Such 
guidance  with  be  published  through 
notices  in  the  Federal  Register,  either  in 
full,  or  in  summary  form.  If  published  in 
summary  form,  the  notice  will  specify 
the  manner  in  which  persons  may  obtain 
copies  of  the  full  guidance  provided. 

§  19.7  Listing  process. 

(a)  The  Department  will  review  the 
published  operating  procedures 
submitted  by  the  voluntary  standards 
body  and  the  Secretary  will  determine 
whether  such  procedures  demonstrate 
compliance  with  the  due  process  and 
other  basic  criteria  of  paragraph  (b)  of 
§  19.6,  If  a  voluntary  standards  body 
certifies  that  it  does  conform  to  the 
criteria  set  forth  in  paragraph  (b)  of 

§  19.6,  the  Secretary  will  list  it  unless, 
upon  review  of  the  operating  procedures 
submitted  by  the  body,  it  is  clear  that 
the  body  does  not  conform. 

(b)  The  Secretary  will  notify  the 
applicant  of  a  proposed  denial  of  the 
listing  application.  That  notice  will  state 
the  specific  reasons  for  the  proposed 
denial. 

(1)  A  voluntary  standards  body  may 
request  reconsideration  of  its 
application  for  listing  by  submitting  such 
request  within  thirty  (30)  days  of  receipt 
of  the  Secretary's  notice  of  a  proposed 
denial  of  the  listing  application.  Such 
request  for  reconsideration  shall  be 


accompanied  by  a  detailed  statement  of 
the  reasons  for  reconsideration.  If  upon 
reconsideration,  the  determination  to 
deny  the  applicant’s  request  for  listing  is 
unchanged,  or  if  reconsideration  is  not 
requested,  the  proposed  denial  shall 
become  final  thirty  (30)  days  after  the 
issuance  of  a  denial  decision  to  the 
voluntary  standards  body,  provided  that 
the  body  does  not  request  a  hearing 
within  the  thirty  (30)  day  period. 

(2)  If,  however,  the  voluntary 
standards  body  requests  a  hearing 
within  the  thirty  (30)  day  period 
following  the  issuance  of  the  denial 
decision,  a  hearing  under  5  U.S.C.  556 
(the  section  of  the  Administrative 
Procedure  Act  which  establishes 
requirements  for  formal  hearings 
conducted  by  a  Federal  Administrative 
Law  Judge]  will  be  ordered  and  the 
decision  on  the  proposed  denial  shall  be 
stayed  pending  the  outcome  of  that 
hearing.  A  request  for  such  a  hearing 
shall  be  addressed  to  the  Secretary  of 
Commerce,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230.  In 
the  event  of  such  a  request,  the 
Secretary  will  designate  an 
Administrative  Law  Judge  to  conduct 
proceedings  under  5  U.S.C.  556. 
Following  the  conclusion  of  the 
Administrative  Law  Judge’s 
proceedings,  and  upon  receipt  of  his 
recommendations,  the  Secretary  will 
render  a  written  decision  and  will  notify 
the  standards  body  of  that  decision. 

(3)  A  voluntary  standards  body  may, 
within  thirty  (30)  days  of  receipt  of  a 
notice  of  a  proposed  denial  of  the  listing 
application,  submit  to  the  Secretary 
draft  amendments  to  their  procedures  in 
an  effort  to  conform  to  the  requirements 
of  paragraph  (b)  of  §  19.6.  If  the 
Secretary  finds  that  the  draft 
amendments  will  meet  the  requirements 
of  paragraph  (b)  of  §  19.6,  the  Secretary 
will  notify  the  voluntary  standards  body 
and  will  stay  further  action  on  the 
proposed  denial  of  the  listing 
application.  Upon  receipt  of  the 
amended  procedures,  as  approved  and 
published  by  the  voluntary  standards 
body,  the  Secretary  will  reconsider  the 
application  for  listing  and,  if  the 
amended  procedures  are  found  to 
conform  to  the  requirements  of 
paragraph  (b)  of  §  19.6,  the  Secretary 
will  proceed  to  list  the  standards  body. 

(4)  If  upon  receipt  of  the  draft 
amended  procedures,  the  Secretary 
finds  that  the  subject  procedures  still  do 
not  conform  to  the  requirements  of 
paragraph  (b)  §  19.6,  the  Secretary  will 
notify  the  applicant  of  a  proposed  denial 
of  the  listing  application  with  a 
statement  of  the  reasons  therefore. 
Within  thirty  (30)  days  of  the  notice  of  a 
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proposed  denial,  the  voluntary 
standards  body  may  request  a 
consultation  with  the  Secretary  for  the 
purpose  of  developing  specific 
amendments  to  their  procedures  that 
will  conform  to  the  requirements  of 
paragraph  (b)  of  §  19.6.  If  the  parties 
involved  in  such  consultation  determine 
that  acceptable  amendments  caimot  be 
developed,  the  voluntary  standards 
body  may  request  reconsideration  under 
paragraph  (b](l]  of  this  section.  If  the 
consultation  results  in  the  development 
of  an  amendment  acceptable  to  the 
Secretary,  the  Secretary  will  reconsider 
the  application  for  listing  and,  if  the 
amended  procedures,  as  approved  and 
published  by  the  voluntary  standards 
body,  are  found  to  conform  to  the 
requirements  of  paragraph  (b)  of  §  19.6,  • 
the  Secretary  will  proceed  to  list  the 
standards  body. 

(5)  If  the  proposed  amendment  does 
not  conform  to  the  requirements  of 
paragraph  (b)  of  §  19.6,  and  no 
consultation  is  requested  within  thirty 
(30)  days  of  receipt  of  a  notice  of  a 
proposed  denial,  and  no  request  for 
reconsideration  is  filed  within  the  same 
thirty  (30)  day  period,  the  denial  will 
become  final  thirty  (30)  days  after  the 
issuance  of  a  denial  decision  to  the 
voluntary  standards  body.  The 
voluntary  standards  body  may,  at  any 
time  thereafter,  reapply  for  listing  under 
the  provisions  of  §  19.10. 

(c)  The  Secretary  will  list  those 
voluntary  standards  bodies  and  those 
standards-developing  groups  for  which 
the  certification  and  the  published 
operating  procedures  provide  evidence 
of  compliance  with  the  criteria 
contained  in  paragraph  (b)  of  §  19.6.  The 
Secretary  will  inform  in  writing  all  those 
voluntary  standards  bodies  which  have 
been  listed.  The  operating  procedures 
and  any  other  evidence  submitted  by 
the  standards  bodies  on  which  the 
decisions  are  made  to  list  the  bodies 
and  groups  will  be  available  in  the 
Department  for  public  inspection. 

(d)  The  Secretary,  within 
approximately  four  months  after  the 
effective  date  of  these  Procedures,  will 
publish  in  the  Federal  Register  a  notice 
which  identihes  the  listed  voluntary 
standards  bodies  and  the  listed 
standards-developing  groups. 

Subsequent  listings  will  be  published  on 
a  quarterly  basis  for  approximately  two 
years,  and  semiannually  thereafter  in 
accordance  with  §  19.11.  Such  notices 
will  identify  a  specific  location  in  the 
Department  where  interested  persons 
may  inspect  the  self-certification 
statements,  the  published  operating 
procedures,  and  any  other  information 
or  materials  submitted  in  connection 


with  the  applications  for  listing.  In 
addition,  within  one  week  after  the 
listing  of  a  voluntary  standards  body, 
the  Secretary  will  transmit  a  notice  to 
all  members  of  the  Interagency 
Committee  on  Standards  Policy  for 
transmittal  to  the  heads  of  their 
agencies  identifying  the  names  of  the 
listed  voluntary  standards  bodies  and 
their  listed  standards-developing  groups. 
The  Secretary  will  also  transmit  such 
information  to  any  other  agencies  which 
indicate  a  desire  to  be  informed. 

(e)  Voluntary  standards  bodies  and 
their  standards-developing  groups  which 
are  listed  by  the  Secretary  of  Commerce 
will  be  eligible  for  the  types  of  Federal 
support  dehned  in  paragraph  (h)  of 
§  19.4.  However,  the  extent  of  such 
support  will  be  subject  to  the  limitation 
that  the  granting  of  Federal  support  to  a 
voluntary  standards  activity  shall  be 
limited  to  that  which  is  clearly  in 
furtherance  of  an  agency’s  mission  and 
responsibility  and  is  compatible  with 
the  agency's  priorities  and  budget 
limitations.  Normally,  the  total  amount 
of  Federal  support  given  shall  be  no 
greater  than  that  of  all  non-Federal 
participants  in  that  activity  except 
where  it  is  in  the  direct  and 
predominant  interest  of  the  Federal 
Government  to  develop  a  needed 
standard  or  revision  thereto,  and  such 
development  appears  unlikely  to  occur 
in  the  absence  of  such  Federal  support 

§  19.8  Delisting  process. 

(a)  Any  interested  person  may 
petition  die  Secretary  to  remove  a 
voluntary  standards  body  or  one  or 
more  of  its  listed  standards-developing 
groups  firom  the  list.  Such  a  petition 
shall  be  in  writing  and  shall  cite  the 
specihc  criteria  in  paragraph  (b)  of 
§  19.6  which  the  petitioner  believes  have 
not  been  met  by  the  body  or  groups.  As 
a  precondition  for  a  petition  to  delist, 
the  petitioner  shall  have  exhausted  all 
remedies  available  within  the  voluntary 
standards  body  regarding  the  subject 
matter  of  the  petition.  All  available 
supporting  documentation  and  other 
relevant  information  shall  be  provided 
in  support  of  the  petition.  To  the  extent 
possible,  the  petition  should  also 
provide  the  names,  employment 
addresses,  and  employment  telephone 
numbers  of  all  parties  materially 
involved.  Such  petitions  must  be  based 
on  actions  or  inactions  that  occurred 
after  the  date  that  the  voluntary 
standards  body  (or  a  group  thereof)  is 
listed  by  the  Secretary.  Any  such 
petition  should  be  addressed  to  the 
Secretary  of  Commerce,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  In  addition,  the  Secretary 
may  initiate  investigations,  on  the  basis 


of  information  received  either  from 
Federal  agencies  or  from  other  sources, 
which  subsequently  may  lead  to 
delisting  actions  pursuant  to  the 
procedures  of  this  subpart.  If  the  petition 
is  directed  to  a  procedural  matter,  the 
Secretary  may  hnd  it  appropriate  to 
advise  the  petitioner  of  the  existence  of 
the  Department’s  dispute  resolution 
service  described  in  subpart  B  of  this 
Part  19. 

(b)  The  Secretary  will  evaluate  and 
act  as  expeditiously  as  possible  on  all 
petitions  for  delisting.  The  Secretary 
may  request  additional  information,  may 
consult  with  the  Department  of  Justice 
and  the  Federal  Trade  Commission  in 
evaluating  such  petitions,  and  will  notify 
the  petitioner  in  writing  of  the  decision 
reached,  after  due  consideration 
whether  to  process  the  petition,  and  the 
reasons  therefor.  The  Secretary  may, 
upon  finding  it  appropriate  to  do  so, 
request  all  records  from  a  voluntary 
standards  body  that  are  pertinent  to  the 
review  of  a  petition  for  delisting. 

(c)  If  the  Secretary  determines  that  the 
petition  warrants  investigation,  the 
Secretary  will  as  soon  as  possible 
inform,  in  writing,  the  voluntary 
standards  body  concerned  of  the  nature 
of  the  petition.  Thereafter,  the  Secretary 
will  arrange  for  an  investigation  and 
notify  the  voluntary  standards  body  of 
its  scope.  If  the  Secretary  determines 
that  the  petition  warrants  no  further 
action,  the  Secretary  will  so  inform  the 
petitioner  in  writing,  and  the  reasons 
therefor.  That  determination  shall 
constitute  the  final  review  by  the 
Department,  unless  the  petitioner  elects 
within  thirty  (30)  days  after  receipt  of 
the  Secretary’s  notification  to  request 
Departmental  reconsideration  of  that 
decision  by  writing  to  the  Secretary  of 
Commerce,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230.  The 
decision  of  the  Secretary  on  this  request 
shall  constitute  the  final  adminsitrative 
review  of  the  executive  branch  of  the 
Federal  Government.  (See  also  §  19.23  of 
Subpart  B.)  This  decision  would  not 
prohibit  other  Federal  agencies  from 
taking  separate  legal  actions  under  their 
statutory  authorities. 

(d)  If  the  investigation  pursuant  to 
paragraph  (c)  of  this  section  indicates 
non-compliance  with  any  of  the  due 
process  and  other  basic  criteria  cited  in 
paragraph  (b)  of  §  19.6,  the  Secretary 
will  provide  the  voluntary  standards 
body  concerned  with  (1)  a  statement 
indicating  the  precise  nature  of  the 
alleged  non-compliance,  and  (2)  a  copy 
of  the  petition  and  the  identity  and 
location  of  all  documents,  materials,  and 
other  related  information  submitted  with 
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the  petition  or  received  or  developed 
thereafter. 

(e)  Following  receipt  of  the 
information  provided  by  the  Secretary  in 
accordance  with  paragraph  (d)  of  this 
section,  the  standards  body  concerned 
shall  have  sixty  (60)  days  in  which  to 
respond  to  the  statement  of  alleged  non- 
compliance.  If  the  standards  body  fails 
to  respond  in  the  sixty  (60)  day  period, 
or  if  the  Secretary  determines  that  the 
response  received  is  not  persuasive,  the 
Secretary  will  issue,  in  writing,  to  that 
body  and  concurrently  to  the  petitioner, 
a  Preliminary  Finding  of  Non- 
Compliance  with  the  specified  due 
process  and  other  basic  criteria 
identified  in  paragraph  (b)  of  §  19.6.  This 
Preliminary  Finding  of  Non-Compliance 
will  include  a  description  of  the 
corrective  action(s)  that  must  be  taken 
by  the  body  or  standards-developing 
group  concerned  in  order  to  qualify  for 
withdrawal  of  the  Preliminary  Finding  of 
Non-Compliance  by  the  Secretary. 

(f)  If  the  standards  body  concerned 
does  not  provide,  within  sixty  (60)  days 
following  receipt  of  the  notification  of 
Preliminary  Finding  of  Non-Compliance, 
adequate  evidence  that  the  prescribed 
corrective  action  identified  in  the 
Preliminary  Finding  of  Non-Compliance 
has  been  taken  by  that  body,  or  if  the 
Secretary  deems  that  the  corrective 
action  taken  is  insufficient,  the 
Secretary  will  issue  a  Final  Finding  of 
Non-Compliance  to  the  body  concerned, 
and  concurrently  to  the  petitioner,  if  no 
hearing  has  been  requested  under 
paragraph  (g)  of  this  section.  The 
notification  of  Final  Finding  of  Non- 
Compliance  shall  constitute  notification 
of  the  Department’s  decision  to  delist 
the  body  or  standards-developing  group 
thereof.  Removal  of  a  standards- 
developing  group  of  a  voluntary 
standards  body  will  not  in  itself 
constitute  cause  for  the  removal  from 
the  list  of  any  other  groups  of  that  body 
or  of  the  body  itself,  but  will  result  in  a 
change  in  the  listing  of  a  Category  A 
organization  to  a  Category  B 
organization. 

(g)  The  Secretary  will  refrain  from 
issuing  a  Final  Finding  of  Non- 
Compliance  if  the  organization 
concerned  requests  a  hearing  under  the 
provisions  of  5  U.S.C.  556  within  thirty 
(30)  days  following  receipt  of  the 
notification  of  Preliminary  Finding  of 
Non-Compliance.  A  request  for  a 
hearing  should  be  addressed  to  the 
Secretary  of  Commerce,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  In  the  event  of  such  a 
request,  an  Administrative  Law  Judge 


will  be  designated  by  the  Secretary  to 
conduct  a  proceeding  under  5  U.S.C.  556 
and  to  recommend  a  decision.  At  that 
point  in  time,  the  petitioner  will  be 
provided  with  copies  of  all  papers  filed 
subsequent  to  the  receipt  of  the  petition 
for  delisting  for  the  purpose  of 
participating  in  the  hearing  at  the 
invitation  of  the  Administrative  Law 
Judge.  Further  action  on  the  Preliminary 
Finding  of  Non-Compliance  shall  be 
stayed  pending  the  outcome  of  that 
proceeding.  The  decision  of  the 
Secretary  following  the  proceeding  will 
be  in  writing,  will  be  sent  to  the 
organization  concerned  and  to  the 
petitioner,  and  will  constitute  the  final 
administrative  action  of  the  executive 
branch  of  Federal  Government. 

(h)  The  Secretary  will  publish  in  the 
Federal  Register  within  thirty  (30)  days 
of  the  decision  to  issue  a  Final  Finding 
of  Non-Compliance  and  delisting 
notification,  a  notice  of  such  a  finding 
and  shall,  within  one  week  of  such 
delisting  action,  similarly  notify  in 
writing  the  members  of  the  Interagency 
Conunittee  on  Standards  Policy  for 
transmittal  to  the  heads  of  their 
agencies,  and  any  other  Federal 
agencies  which  indicate  a  desire  to  be 
notified,  as  well  as  the  standards  body 
and  the  petitioner.  The  delisting  action 
resulting  from  the  Final  Finding  of  Non- 
Compliance  will  become  effective  thirty 
(30)  days  after  the  publication  of  the 
notice  in  the  Federal  Register.  Such 
Federal  Register  notice  and  notification 
to  Federal  agencies  will  include  a 
statement  to  the  effect  that  all  Federal 
executive  agencies  and  their 
representatives  shall  cease,  as  of  the 
effective  date  of  the  delisting  action,  any 
and  all  participation  in  or  the  furnishing 
of  any  other  form  of  support  to  the 
delisted  body  or  group  thereof,  unless 
such  participation  is  otherwise  required 
by  law. 

(i)  The  delisting  of  a  voluntary 
standards  body  or  a  standards- 
developing  group  because  of  the 
issuance  of  a  Final  Finding  of  Non- 
Compliance  against  it  under  paragraph 
(f)  of  this  section  will  lead  to  early 
termination  of  all  Federal  agency 
support  of  that  voluntary  standards 
body  or  group.  If  the  body  itself  is 
delisted,  such  termination  will  include 
cessation  of  all  participation  Of  Federal 
agencies  in  the  standards  and 
standards-related  activities  of  all 
boards,  councils  and  standards 
development  committees  and  groups  of 
that  body. 

(j)  In  order  to  facilitate  termination  of 
existing  Federal  agency  contracts  and 
grants  with,  or  the  provision  of  other 


support  by  the  Federal  agencies  to, 
delisted  voluntary  standards  bodies  and 
groups.  Federal  agencies  should  ensure 
that  future  contracts,  grants  or  other 
arrangements  involving  standards  and 
standards-related  matters,  bearing  upon 
relations  between  the  agencies  and 
voluntary  standards  bodies  contains  a 
provision  which  clearly  entitles  the 
Federal  agency  to  terminate  “for  cause” 
(in  contrast  to  termination  “for  the 
convenience  of  the  government")  any 
contract,  grant,  or  other  arrangement 
with  a  voluntary  standards  body  or 
group  which,  during  the  life  of  the 
contract,,  grant,  or  arrangement  becomes 
and  remains  delisted  by  the  Department. 

§  19.9  Voluntary  termination  of  listing. 

A  voluntary  standards  body  may  have 
its  name  removed  from  the  list  upon  its 
request  in  writing  to  the  Secretary. 
Removal  of  the  name  of  the  voluntary 
standards  body  shall  result 
automatically  in  removal  of  all 
standards-developing  groups  of  that 
body  from  the  list,  without  prejudice.  In 
the  event  that  a  voluntary  standards 
body  desires  to  have  removed  from  the 
list  any  of  its  standards-developing 
groups,  it  may  have  such  groups 
removed  without  prejudice  upon  written 
notification  to  the  Secretary.  The 
Federal  Register  notice  of  such  delisting 
action  and  the  Department’s  notice  of 
such  action  to  Federal  agencies  will 
state  that  the  delisting  action  resulted 
from  a  voluntary  termination  of  listing 
status. 

§  19.10  Reapplication. 

If  the  Department  denies  an 
application  for  listing,  or  delists  a 
voluntary  standards  body  (or  group 
thereof),  or  if  the  name  of  a  voluntary 
standards  body  or  any  standards- 
developing  group  is  removed  from  the 
Department's  list  as  a  result  of  a  request 
for  voluntary  termination  of  such  listing, 
that  body  may  reapply  for  listing  at  any 
time,  with  the  provision  that  such 
reapplications  shall  not  be  accepted  or 
acted  upon  by  the  Department  more 
than  once  in  a  period  of  twelve  (12) 
consecutive  months.  Such  re-application 
must  conform  to  the  relevant  parts  of 
§§  19.6  and  19.7  and  be  responsive  to 
the  reasons  given  by  the  Secretary  for 
denying  the  earlier  application  or  to  the 
corrective  actions  identified  pursuant  to 
paragraph  (e)  of  §  19.8,  or  should 
indicate,  as  appropriate,  whether  the 
previous  delisting  action  by  the 
Department  resulted  from  a  voluntary 
termination  of  listing  status. 
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§§19.11-19.20  [Reserved] 

Subpart  B— Procedures  for  a 
Voluntary  Dispute  Resolution  Service 
for  the  Rapid  Handling  of  Procedural 
Complaints  by  Interested  Parties 
Against  Voluntary  Standards  Bodies 
Listed  by  the  Department  of 
Commerce 

§  19.21  Purpose. 

(a)  The  purpose  of  this  subpart  is  to 
establish  procedures  for  the  operation  of 
a  Department  of  Commerce-sponsored 
voluntary  dispute  resolution  service 
regarding  procedural  complaints  by 
interested  parties  against  voluntary 
standards  bodies,  as  specified  in  OMB 
Circular  A-119  (“Federal  Participation  in 
the  Development  and  Use  of  Voluntary 
Standards,”  issued  January  17, 1980  (45 
F.R.  4326,  January  21, 1980).  This  dispute 
resolution  service  is  designed  to 
implement  that  Circular’s  section  7a(6) 
which  requires  the  Secretary  of 
Commerce  to: 

"Establish  a  program  which  shall  make 
available  a  department-sponsored  voluntary 
dispute  resolution  service  for  the  rapid 
handling  of  procedural  complaints  by 
interested  parties  against  listed  voluntary 
standards  bodies.  As  a  precondition  to 
invoking  that  service,  a  complainant  must 
seek  reUef  from,  and  have  exhausted  all 
available  sources  of  remedy  within,  the 
afrected  voluntary  standards  body.  Such  a 
service  shall  have,  among  its  requirements, 
the  agreement  of  both  complainant  and 
respondent  to  use  the  service  and  their 
consent  to  accept  the  determinations  of  the 
service  as  the  sole  and  final  administrative 
review  by  the  executive  branch.” 

(b)  Nothing  in  these  procedures  shall 
be  interpreted  as  providing  any  party 
with  an  opportimity  to  unreasonably 
delay,  inhibit,  or  otherwise  interfere 
with  the  normal  and  lawful  process  of 
voluntary  standardization,  or  any  action 
available  under  the  law  with  regard  to 
any  matter  involving  the  establishment 
or  use  of  the  voluntary  standards. 

(c)  These  procedures  will  not  be  used 
to  resolve  any  complaints  which,  are 
based  upon  the  provisions  in  Section  441 
of  the  Trade  Agreements  Act  of  1979. 

§  19.22  Objective  of  procedures. 

(a)  The  objective  of  these  dispute 
resolution  service  procedures  is  to 
facilitate  the  timely  resolution  of 
complaints  pertaining  to  procedural 
errors  allegedly  committed  by  listed 
voluntary  standards  bodies. 

§19.23  Definitions. 

(a)  Department  means  the  U.S. 
Department  of  Commerce. 

(b)  Secretary  means  the  Secretary  of 
Commerce  or  the  Secretary’s  designee. 


(c)  Interested  party  means  an' 
individual,  government  agency, 
association,  company,  corporation,  firm, 
partnership,  or  other  organization 
named  or  admitted  as  a  party,  or 
properly  seeking  and  entitled  as  of  right 
to  be  admitted  as  a  party  to  a 
procee(9hg  under  these  procedmes,  due 
to  allegations  of  procedural  error(s) 
having  been  committed. 

(d)  Complainant  means  an  interested 
party  as  defined  in  paragraph  (c)  of  this 
section  who  has  submitted  a  complaint 
to  the  Secretary  under  these  procedures. 

(e)  Standard  means  a  prescribed  set  of 
rules,  conditions,  or  requirements 
concerned  with:  the  definition  of  terms; 
classification  of  components; 
delineation  of  procedures;  specification 
of  materials,  performance,  design,  or 
operations;  or  measurement  of  quality 
and  quantity  in  describing  materials, 
products,  systems,  services  or  practices. 

(f)  Voluntary  standards  are 
established  generally  by  private  sector 
bodies  and  are  available  for  use  by  any 
person  or  organization,  private  or 
governmental.  The  term  includes  what 
are  commonly  referred  to  as  “industry 
standards”  as  well  as  “consensus 
standards”  but  does  not  include 
professional  standards  of  personal 
conduct,  private  standards  of  individual 
firms,  or  standards  mandated  by  law, 
such  as  those  contained  in  the  United 
States  Pharmacopeia  and  the  National 
Formulary,  as  referenced  in  21  U.S.C. 

351. 

(g)  Voluntary  standards  bodies  means 
nongovernmental  bodies  which  are 
broadly-based,  multi-membered 
organizations,  including,  for  example, 
nonprofit  organizations,  industry 
associations,  and  professional  and/or 
technical  societies  which  develop, 
establish,  or  coordinate  voluntary 
standards. 

(h)  Standards-developing  groups 
means  committees,  boards,  or  any  other 
principal  subdivision  of  voluntary 
standards  bodies,  established  by  such 
bodies  for  the  purpose  of  developing, 
revising,  or  reviewing  standards  and 
which  are  boimd  by  the  procedures  of 
those  bodies. 

(i)  Procedural  complaint  refers  to  a 
complaint  which  relates  to  the 
procedural  aspects  of  the  standards 
development  and/or  review  and/or 
approval  process.  It  excludes  complaints 
relating  to  substantive  aspects  of  a 
standard  such  as,  for  example,  the  level 
of  performance  selected  by  the 
standards  developing  group  for  a 
particular  component.  Accordingly,  a 
procedural  complaint  means  a  complaint 
that  alleges  denial  of  any  of  the  due 
process  and  other  basic  criteria  of 
Section  6c  of  the  Circular  or  of 


paragraph  (b)  of  §  19.6  of  the 
Department  of  Commerce’s  “Procedures 
for  Listing  and  Delisting  Voluntary 
Standards  Bodies  and  Their  Groups”  (15 
C.F.R.  Part  19,  Subpart  A)  in  the 
development,  review,  or  approval  of 
standards  or  refusal  to  develop  new  or 
revised  standards  as  well  as  a 
complaint  that  alleges  denial  of  any 
other  standards  development  and/or 
review  and/or  approval  procedure 
established  by  the  voluntary  standards 
body  or  group  concerned. 

(j)  Circular  means  OMB  Circular  A- 
119  entitled  “Federal  Participation  in  the 
Development  and  Use  of  Voluntary 
Standards,”  dated  January  17, 1980  and 
effective  on  that  date. 

(k)  List  or  listed  means  a  compilation 
of  voluntary  standards  bodies  and 
standards-developing  groups  thereof 
which  have  been  accepted  by  the 
Secretary  as  complying  with  the  due 
process  and  other  basic  criteria  cited  in 
Section  6c  of  the  Circular  and  of  the 
Department  of  Commerce’s  “Procedures 
for  Listing  and  Delisting  Voluntary 
Standards  Bodies  and  'Their  Groups”  (15 
C.F.R.  Part  19,  Subpart  A). 

(l)  Sole  and  final  administrative 
review  by  the  executive  branch  means 
that  once  a  complaint  has  been 
processed  under  this  subpart  no  Federal 
executive  branch  agency  shall  have  any 
obligation  to  give  any  further 
administrative  review  to  that  complaint, 
except  as  otherwise  may  be  provided  by 
law.  The  term  should  not  be  interpreted 
to  affect  any  subsequent  judicial  or 
quasi-judicial  review  of  the  complaint  or 
review  for  law  enforcement  purposes  as, 
for  example,  by  a  court  of  law  or  by  the 
Federal  'Trade  Conunission  or  the 
Department  of  Justice.  Additionally,  this 
term  should  not  be  interpreted  as 
preventing  the  Department  from 
considering  a  petition  for  delisting  imder 
§  19.8  of  subpart  A.  Nor  should  this  term 
be  interpreted  as  obligating  any  party  to 
implement  any  recommendations  made 
by  the  representative  of  the  Secretary 
(pursuant  to  the  conciliation  process]  or 
the  mediator,  if  any,  under  these 
procedures. 

(m)  Due  process  and  other  basic 
criteria  has  reference  to  requirements 
described  in  section  6c  of  the  Circular, 
as  supplemented  by  paragraph  (b)  of 

§  19.6  of  the  Department’s  “ftocedures 
for  Listing  and  Delisting  Voluntary 
Standards  Bodies  and  ']^eir  Groups”  (15 
CFR,  Part  19,  Subpart  A). 

(nj  Final  action  with  respect  to  the 
development  of  voluntary  standards 
means  the  concluding  step  in  the 
development  and  approval  of  such 
standards  by  the  voluntary  standards 
body  in  accordance  with  the  published 
procedures  of  that  body.  Final  action 
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with  respect  to  the  approval  or 
disapproval  of  a  request  for  a  new  or 
revised  standard  means  the  final 
decision  by  the  voluntary  standards 
body  on  such  a  request. 

§  19.24  Precondition  to  submitting 
complaint 

Prior  to  submitting  a  complaint  under 
these  procedures,  the  complainant  must 
have  sought  relief  from  and  have 
exhausted  all  remedies  available  within 
the  concerned  voluntary  standards 
body. 

§  19.25  Limitation. 

The  Department  will  not  process  any 
complaint  where  the  final  action  on  the 
provisions  in  question  was  taken  by  the 
voluntary  standards  body  concerned 
before  the  effective  date  of  these 
procedures. 

§  19.26  Submitting  a  complaint 

(a)  Any  interested  party  may  request 
the  Department  to  process  a  procedural 
complaint  under  this  subpart.  Such  a 
request  must  be  written  and  sent  to  the 
Secretary  of  Commerce,  U.S, 

Department  of  Commerce,  Washington, 
D.C.  20230.  All  requests  shall: 

(1)  identify  the  standard{s),  proposed 
standard(s],  and  the  procedures  of  the 
voluntary  standards  body  involved: 

(2)  describe  fully  the  nature  of  the 
complaint  including,  to  the  extent 
known,  the  positions  of  any  other 
parties  in  interest  who  are  or  may 
become,  directly  or  indirectly,  affected 
by  the  matter  which  is  the  subject  of  the 
complaint.  In  such  cases  the 
complainant  shall,  where  possible, 
provide  the  name,  employment  address, 
standards  group  affiliation,  and 
employment  telephone  number  of  each 
such  party: 

(3)  describe  fully  any  previous 
attempts  made  to  resolve  the  complaint, 
including  appeals  within  the  voluntary 
standards  body,  and  the  results  of  those 
attempts: 

(4)  describe  in  as  specific  terms  as 
possible  the  consequences  to  the 
complainant  of  the  non-resolution  of  the 
complaint  to  complainant’s  satisfaction: 

(5)  indicate  agreement  to  accept  the 
determination  by  the  dispute  resolution 
service  as  the  sole  and  final 
administrative  review  of  the  complaint 
by  the  executive  branch:  and 

(6)  provide  any  other  available  and 
pertinent  supporing  information. 

(b)  In  addition  to  taking  action  under 
§  19.27  the  Secretary  will  determine 
whether  the  complaint  warrants 
investigation  under  the  provisions  for 
delisting  in  paragraph  (a)  §  19.8  of 
subpart  A. 


§  19.27  Action  upon  receipt  of  complaint 

(a)  The  Secretary  will  evaluate  the 
complaint  together  with  the  supporting 
information  received.  The  Secretary  will 
seek  information  regarding  the 
complaint  from  the  voluntary  standards 
body  involved  and  will  solicit  the 
agreement  of  that  body,  as  well^s  the 
complainant,  to  use  this  dispute 
resolution  service  and  to  accept  the 
determination  by  that  service  as  the  sole 
and  final  administrative  review  of  the 
complaint  by  the  executive  branch.  If 
either  party  does  not  agree  to  utilize  the 
dispute  resolution  service,  there  shall  be 
no  further  action  taken  by  the 
Department. 

(b)  The  Secretary  may  request 
additional  information,  if  needed,  from 
the  involved  parties. 

(c)  When  in  the  opinion  of  the 
Secretary  the  complainant’s  submission 
of  information  required  by  §  19.26  is 
complete,  the  Secretary  may:  (1) 
determine  that  the  complaint  merits 
processing  under  these  procedures,  or 
(2)  decline  to  accept  the  complaint,  in 
which  case  the  Secretary  shall  indicate 
in  writing  to  the  complainant  the 
reasons  for  so  declining.  Such 
declinations  may  be  expected  to  occur 
in  cases,  for  example:  where,  in  the 
judgement  of  the  Secretary  based  on  the 
information  submitted  and  obtained,  it 
is  unlikely  that  processing  under  these 
procedures  will  make  a  significant 
contribution  to  the  successful  resolution 
of  the  complaint:  where  the  complaint  is 
not  “procedural’  within  the  scope  of  this 
service:  where  the  voluntary  standards 
body  concerned  refuses  to  agree  to  use 
the  service  or  to  consent  to  accept  the 
determinations  by  the  service  as  the 
sole  and  final  administrative  review  by 
the  executive  branch:  or  where,  in  the 
discretion  of  the  Secretary,  the  subject 
of  the  complaint  is  a  matter  which 
should  be  directed  to  the  Department  of 
Justice  or  the  Federal  Trade 
Commission.  The  complainant  may 
resubmit  a  complaint  to  the  Department 
of  Commerce  if,  after  directing  it  to  the 
Department  of  Justice  or  the  Federal 
Trade  Commission,  such  agencies 
decide  not  to  take  any  action.  In  the 
event  of  a  declination  by  the  Secretary 
to  accept  a  complaint,  the  complainant 
may  make  a  written  request  for 
departmental  reconsideration  to  the 
Secretary  of  Commerce,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  within  30  (thirty)  days  of 
receipt  of  the  declination.  The  decision 
of  the  Secretary  on  such  a  request  shall 
be  final. 

(d)  A  complainant  whose  complaint 
was  not  accepted  by  the  Department 
may  resubmit  the  complaint  for 


processing  by  the  Department  whenever 
the  complainant  has  new  information  or 
evidence  of  a  significant  nature.  In 
resubmitting  the  complaint,  the 
complainant  must  clearly  identify  the 
nature  of  the  new  information  or 
evidence  and  how  it  relates  to  the 
reasons  previously  given  for  not 
accepting  the  complaint. 

(e)  If  the  Department  accepts  a 
complaint  for  processing  under  these 
procedures,  the  Secretary  will  so  inform 
the  complainant  and  the  respondent 
voluntary  standards  body  in  writing. 

The  Secretary  may  request  copies  of  any 
relevant  records,  including  the  appeal 
record,  from  the  voluntary  standards 
body  concerned.  The  Secretary’s  letters 
‘to  the  complainant  and  respondent 
standards  body  concerned  will  indicate 
that  the  dispute  resolution  service 
involves  a  two  step  procedure.  The  first 
step  consists  of  an  informal 
investigation/ conciliation  process  as  set 
forth  in  §  19.29  of  these  procedures.  If 
this  investigation/conciliation  process  is 
unsuccessful  and  if  both  the 
complainant  and  voluntary  standards 
body  agree,  a  mediator  or  mediation 
panel  may  be  appointed  in  accordance 
with  §  19.30  of  these  procedures,  as  the 
second  and  Hnal  step  of  this  procedure. 

§  19.28  Responsibilities  of  complainant 
and  respondent  if  a  complaint  is  accepted 
by  the  Department 

If  the  Department  accepts  a  complaint 
for  processing  under  these  procedures, 
the  complainant  and  the  respondent 
voluntary  standards  body  shall:  (a) 
cooperate  fully  and  in  good  faith  with 
the  Department,  the  mediator  (if  any], 
and  other  parties  involved  to  reach  a 
mutually  acceptable  resolution  of  the 
complaint  in  a  timely  fashion:  (b) 
provide,  upon  request  by  the  Secretary, 
additional  and  available  pertinent  data 
or  other  information,  except  that  there 
rhall  be  no  requirement  to  furnish 
proprietary  information:  (c)  promptly 
inform  the  Department  or  mediator,  as 
appropriate,  regarding  pertinent  events 
or  actions  taken  by  the  complainant  or 
the  voluntary  standards  body  concerned 
which  occur  during  the  processing  by 
the  dispute  resolution  service  but  which 
occur  without  the  Department’s  direct 
involvement  or  knowledge,  and  (d) 
inform  the  Department,  upon  request,  of 
any  action  taken  pursuant  to 
recommendations,  if  any,  of  the 
Secretary  made  under  this  service. 

§  19.29  Investigation/conciliation. 

(a)  If  the  Department  accepts  a 
complaint  under  these  procedures,  the 
Secretary  will  designate  a  qualified 
representative  who  shall  perform 
investigation  and  conciliation  functions. 


Federal  Register  /  Vol.  45,  No.  107  /  Monday,  June  2,  1980  /  Propolfed  Rules 


37383 


including  consultations  with  the 
complainant,  the  respondent  voluntary 
standards  body,  and  any  other  parties 
involved  in  an  effort  to  clarify  the  areas 
of  disagreement,  and  attempt  to  effect  a 
mutually  acceptable  resolution  of  such 
areas  within  a  two-month  period 
following  the  representative’s 
appointment.  The  Secretary’s 
representative  may  seek  assistance  from 
any  appropriate  source.  Such  assistance, 
if  any,  may  be  provided  on  a 
reimbursable  basis. 

(b)  At  any  appropriate  point  in  the 
investigation/conciliation  process  the 
Secretary’s  representative  may  make 
recommendations  to  the  party(ies) 
which  appear  to  reflect  a  reasonable 
resolution  of  any  or  all  of  the  areas  of 
disagreement.  'Hie  parties  involved 
should  consider  those  recommendations 
in  good  faith. 

(c)  If  the  parties  reach  a  mutually 
acceptable  agreement  during  the 
conciliation  process,  the  Secretary’s 
representative  will  record  the  speciHc 
nature  of  that  agreement  and  will 
transmit  copies  of  that  record  to  the 
parties  involved.  If  no  agreement  is 
reached,  or  if  a  partial  conciliation  is 
reached,  the  representative  will  record 
such  results,  including  any  issues  which 
remain  in  disagreement,  and  will 
transmit  a  copy  of  that  record  to  the 
parties.  Copies  of  all  documents 
prepared  in  these  proceedings  will, 
without  unreasonable  delay,  be  filed 
with  the  Secretary. 

(d)  In  the  event  that  the  investigation/ 
conciliation  effort  does  not  resolve  all 
areas  of  disagreement,  the 
representative,  in  transmitting  the  copy 
of  the  investigation/conciliation  record 
to  the  parties,  will  inform  the  parties  of 
their  prerogative  of  requesting  a 
mediator  or  mediation  panel  under  these 
procedures. 

§  19.30  Mediation. 

(a)  If  pursuant  to  paragraph  (d)  of 
§  19.29,  both  parties  indicate  to  the 
Secretary  in  writing  that  they  desire  a 
mediator  or  mediation  panel,  and  if  the 
Secretary  believes  that  mediation  may 
resolve  the  areas  of  disagreement,  the 
Secretary  may  appoint  a  mediator  or 
mediation  panel  in  a  further  attempt  to 
resolve  the  complaint.  Selection  of  a 
mediator  or  mediation  panel  may  be 
accomplished  in  consultation  with  the 
Federal  Mediation  and  Conciliation 
Service.  The  mediator(s)  so  appointed 
may  be  an  employee(s)  of  the  Federal 
Mediation  and  Conciliation  Service, 
another  Federal  agency,  individuals 
from  the  private  sector,  or  other  source, 
but  shall  not  be  employees  of  the 
Department  of  Commerce.  The  services 
of  the  mediator(s)  may  be  subject  to 


contract,  which  may  include  provisions 
for  necessary  clerical  and  other  support 
costs.  An  effort  will  be  made  by  the 
Secretary  to  secure  a  mediator(s]  who 
will  be  acceptable  to  the  parties 
involved  and  who  will  avoid  the 
appearance  of  a  “conflict  of  interest’’ 
situation  with  respect  to  the  subject 
matter  and  the  parties  involved  in  the 
dispute. 

(b)  The  Secretary  will  provide  the 
mediatorfs]  with  the  record  of  the 
investigation/conciliation  process  which 
shall  identify  all  remaining  areas  of 
disagreement,  including  the  positions  of 
the  parties  on  each  such  remaining  area, 
and  will  transmit  or  otherwise  make 
available  to  the  mediator(s)  all  other 
available  information  pertinent  to  the 
resolution  of  the  identified  areas  of 
disagreement.  The  Secretary’s  letter  of 
appointment  will  also  specify  a  target 
date  for  the  completion  of  mediation; 
such  date  generally  will  be  not  more 
than  three  months  hrom  the  date  of  the 
appointment  of  the  mediator(s). 

(c)  At  the  start  of  the  mediation 
process,  the  mediator(s)  will  encourage 
the  parties  to  agree  in  advance  to  be 
bound  by  the  agreements  reached  during 
the  mediation  process.  If  such  agreement 
from  the  parties  is  forthcoming,  the 
mediatorfs)  will  record  such  agreement 
and  shall  inform  the  Secretary 
accordingly. 

(d)  The  mediator(s)  will  endeavor 
forthwith  and  within  the  designated 
time  frame  to  facilitate  a  mutually 
acceptable  resolution  of  the  remaining 
areas  of  disagreement  identified  by  the 
Secretary.  In  so  doing,  the  mediator(s) 
may  hold  meetings,  may  communicate 
with  each  party  on  an  individual  or 
group  basis,  and  may  utilize  any  other 
reasonable  lawful  means,  including 
technical  assistance,  to  resolve  the 
areas  of  disagreement.  Such  technical 
assistance  may  be  provided  on  a 
reimbursable  basis. 

(e)  The  Secretary  may,  for  good  and 
sufHcient  reasons,  grant  one  extension 
of  time  for  completion  of  mediation 
pursuant  to  the  written  request  by  the 
mediatorfs}.  Such  a  request  shall  specify 
the  reasons  for  the  requested  extension. 
Any  extension  generally  shall  be  limited 
to  a  maximum  of  two  months. 

(f)  If,  during  the  mediation  process, 
the  parties  reach  agreement  on  all  the 
areas  of  disagreement  identified  by  the 
Secretary,  the  mediator(s)  will  record 
the  nature  of  the  agreement  for  each 
area,  have  each  party  sign  and  date  the 
agreement,  and  will  transmit  copies  of 
that  record  to  the  Secretary  and  to  the 
parties. 

(g)  If  the  time  period  (including  any 
extension  provided)  for  mediation 
expires  with  one  or  more  areas  of 


disagreement  still  remaining,  the 
mediator(s)  will  terminate  the  mediation 
process  and  will  record  the  areas  of 
agreement  (if  any).  With  regard  to  each 
of  the  remaining  areas  of  disagreement, 
the  mediator(s)  will  record  the  specific 
nature  of  such  disagreement  and  make  a 
factual  report  of  the  mediation  process. 
'The  report  will  be  transmitted  by  the 
mediator(s)  to  the  Secretary  and  to  the 
parties  involved.  The  report  will  not 
contain  any  information  which  was 
submitted  to  the  mediator  in  conHdence. 

(h)  Upon  receipt  of  the  report  from  the 
mediator(s),  the  Secretary,  in 
appropriate  cases,  may  develop  and 
transmit  to  the  involved  parties 
recommendations  to  resolve  the  areas  of 
disagreement.  Such  recommendations 
may  include  the  submission  of  the 
unresolved  issues  on  areas  of 
disagreement  to  arbitration. 

§  19.31  Publication  and  records. 

(a)  The  Secretary  will  cause  to  be 
published^in  the  Federal  Register,  at 
least  annually,  a  summary  of  each  of  the 
cases  processed  imder  these  procedures, 
including  any  recommendations  made 
by  the  Secretary  to  resolve  any 
remaining  issues,  unless  the  parties  in 
any  case  agree  in  ivriting  that  the 
dispute  has  been  amicably  resolved  to 
their  mutual  satisfaction,  and  that 
agreement  is  filed  with  the  Secretary. 

(b)  The  Secretary  will  keep  a  record  of 
each  complaint  received,  including  the 
action  taken,  if  any,  by  the  parties  as  a 
result  of  this  dispute  resolution  service. 

§  19.32  Technical  referee  service. 

Nothing  in  these  procedures  shall  be 
construed  to  inhibit  any  party  from 
directly  seeking,  on  its  own  initiative 
and  at  any  time,  the  technical  referee 
services  of  the  National  Bureau  of 
Standards  regarding  methods  of 
measurement,  test  results,  and 
interpretation  of  test  results  in 
accordance  with  Title  15,  CFR,  Part 
200.103. 

§§  19.33-19.40  [Reserved] 
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